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In 1994, Congress passed the Uniformed Services Employment and Reemployment Rights Act (USERRA) following military action in the Persian Gulf.  This federal statute prohibits discrimination against individuals on the basis of membership in the uniformed services with regard to any aspect of employment.

On December 10, 2004, President Bush signed the Veterans Benefits Improvement Act of 2004 (Act) which expanded the rights and benefits provided under USERRA.  Further, on December 19, 2005, the Department of Labor (DOL) issued final regulations implementing USERRA.
This issue of the The Chelko Consulting Group LLC Legislative Brief will provide a brief overview of the rights and obligations provided for in USERRA, the Act and the final regulations.  

What Employers Must Comply? 

All employers, regardless of size, are required to comply with USERRA, including state, local, and federal government.

What Employees Are Protected?
USERRA protects all individuals that are members of the uniformed services.

•
These services include the armed forces, National Guard, and commissioned public health service employees (e.g., Army, Navy, Marine Corps, Air Force, and Coast Guard).

•
Rights under USERRA are afforded to individuals that are volunteers, draftees, or reservists.

•
USERRA gives protections to those individuals that are absent from work for active duty, active duty for training, initial active duty for training (such as drills), inactive duty training, full-time National Guard duty, and a period for which a person is absent from a position of employment for the purpose of an examination to determine the fitness of the person to perform any such duty.
What Does USERRA Require?
USERRA requires that employers:

•
Treat individuals that are members of the uniformed services no less favorably than other individuals;

•
Reemploy individuals that are absent from a position of employment by reason of service in the uniformed services;

•
Restore seniority and other rights and benefits determined by seniority that the person had on the date of the commencement of service in the uniformed services;

•
Provide any additional seniority, rights and benefits that such person would have attained if the person had remained continuously employed;

•
Allow individuals absent due to uniformed services to elect to continue health insurance coverage for themselves and their dependents; and

•
Contribute employer contributions to any pension plan for the individual in the same manner and to the same extent as made for other employees during the same period of service.  

What Should An Employer Do To Ensure It Treats Individuals Who Are Members of the Uniformed Services No Less Favorably Than Other Individuals?
Employers may not:
•
Deny individuals who are members of the uniformed services employment, reemployment, retention, promotion, or any other benefit of employment on the basis of that service;

•
Take adverse action against individuals who are members of the uniformed services, unless the employer can prove that the action would have been taken anyway; or

•
Discriminate against, or take adverse action against, any person taking action to enforce rights under USERRA. 

When Is An Individual Entitled To Reemployment
? 

To be eligible for reemployment, an individual generally must:

•
Have provided the employer with advance notice of service obligations, when reasonable; 

•
Not have accumulated more than five years of uniformed service-related absences from a position of employment with this employer (with some exceptions); 

•
Not have been released from service under dishonorable or other punitive conditions; and

•
The individual either reports to or submits an application for reemployment to the employer within the time frames set forth in USERRA.  (Note:  Some exceptions apply, including circumstances where an individual is injured while performing uniformed services.)
	Action
	Length of Service
	Time Allowed

	Report To Work
	< than 31 days
	by the beginning of the first regularly scheduled work period after the end of the calendar day of duty plus time required to return home safely and an eight hour rest period 

	Make Application For Reemployment
	31 to 180 days
	no later than 14 days after completion of uniformed service. 

	
	> than 180 days
	no later than 90 days after completion of uniformed service


An employer is not required to reemploy an individual where an individual provides a written notice of his or her intent not to return to a position of employment following an absence.  It must be clear that the individual understood he or she is forfeiting their rights and benefits afforded under USERRA.
Is An Individual Entitled To His/Her Same Position?

Employees who return from uniformed service must be promptly reemployed according to the following schedule of priority: 

•
If the employee’s service was for less than 91 days, the employee should be placed in the position that would have been held had employment not been interrupted;

•
If the employee does not qualify for such a position, the employee should be placed in the position held before beginning his or her tour of duty; and

•
If the employee’s service was for more than 90 days, the employee should be placed in a position of similar seniority, status and pay.  

What Are Individuals’ Rights To Health Benefits?

An employer must allow individuals absent due to uniformed services to elect to continue health insurance coverage for themselves and their dependents.  Health insurance coverage must be continued until the earlier of: 

•
Twenty four months
 beginning on the date when the absence began; or

•
The day after the date when the employee fails to apply for return to work following completion of their uniformed service.
Individuals absent from work for less than 31 days may not be required to pay more for coverage than the employee share charged employees that are actively at work.  Employers may charge all other individuals no more than 102 percent of the full premium under the plan.

If benefits are cancelled because the individual did not elect to continue coverage or the individual failed to pay premiums, the employer must restore the employee to benefits equivalent to those the employee would have had if leave had not been taken, including family or dependent coverage.  The individual may not be required to serve a new pre-existing condition waiting period, wait for open enrollment, or pass a medical examination to obtain reinstatement of coverage.
What Are Individuals’ Rights To Pension Benefits?  

Employers who reemploy individuals returning upon completion of uniformed services must provide benefits and make required employer contributions on behalf of the affected employee in the same manner, and to the same extent, as for similarly situated employees who were not absent on military leave.  Pension accrual and vesting continue as though no break in service occurred.  Individuals are only entitled to company matching if the employee contributions are also made.
What Are Individuals’ Rights To Family And Medical Leave? 

A person who is reemployed upon returning from completion of uniformed service is entitled to the rights and benefits that he or she would have attained if he or she had remained continuously employed, such as the right to leave under FMLA.  The DOL issued a memorandum that clarifies that months employed and the hours that were actually worked for the employer should be combined with the months and hours that would have been worked but for the time spent in military service when determining an employee’s eligibility for FMLA. 

How Does USERRA Impact Other Leave Policies?

If an employer has a formal leave policy that provides additional rights or continuation of benefits to employees absent from work, an employer must apply those policies to individuals absent from work due to their service in the uniformed services.
Do Employers Have Any Notice Obligations To Employees?
The Act requires all employers, regardless of size, to notify employees of their rights, benefits and obligations under USERRA.  The Act required the DOL to provide employers with a sample notice no later than March 10, 2005, the effective date of the new notice requirement.  The final regulations issued a revised sample notice, effective January 18, 2006.  The revised notice is issued in two versions, one for private sector and state government employers and one for federal government employers.  Employers can fulfill these notice requirements by posting the appropriate version of the final DOL sample notice where the employer customarily places notices for employees.  The final DOL sample notices can be accessed at:  http://www.dol.gov/vets/programs/userra/USERRA_Private.pdf and http://www.dol.gov/vets/programs/userra/USERRA_Federal.pdf
A copy of the final employer notice regulations can be found at:  http://edocket.access.gpo.gov/2005/pdf/05-23960.pdf
Where Can Employers Go For More Information On Their USERRA Obligations?
The DOL published final regulations in the Federal Register that interpret and clarify USERRA.  These regulations are designed to help employers and employees better understand their rights and obligations under USERRA.  The regulations became effective on January 18, 2006.
The final regulations are divided into six subparts, with related provisions included within the subpart:
•
Subpart A
This subpart gives a general introduction to the USERRA regulations.

•
Subpart B
This subpart describes USERRA’s anti-discrimination and anti-retaliation provisions, including protection from employer discrimination and retaliation.

•
Subpart C
This subpart explains the steps that must be taken by a uniformed service member who wants to return to his or her previous civilian employment.  It covers general eligibility requirements, coverage of employers and positions, coverage of service in the uniformed services, absence from a position of employment, requirement of employee notice, period of service, application for reemployment, character of service, and employer statutory defenses.

•
Subpart D
This subpart describes the rights, benefits and obligations of persons absent from employment due to service in the uniformed services, including rights and obligations related to furlough/leave of absence and health plan coverage.  Though the DOL provides no specific guidance on the procedures for electing USERRA health plan continuation coverage or for payment methods, the regulations allow health plan administrators to develop reasonable requirements for coverage election and for payment, consistent with the terms of the plan.

•
Subpart E
This subpart describes the reemployment rights, benefits and obligations of the returning veteran or service member such as prompt reemployment, reemployment position, seniority rights and benefits, disabled employees, rate of pay, protection against discharge, and pension plan benefits.
•   Subpart F
This subpart explains the role of the DOL in enforcing and giving assistance under USERRA, including compliance assistance, investigation and referral, enforcement of rights and benefits against a state or private employer, and remedies.  

A copy of the final USERRA regulations can be found at:  http://edocket.access.gpo.gov/2005/pdf/05-23961.pdf
Contact your The Chelko Consulting Group LLC representative at 440-892-2600, if you have any questions or comments pertaining to USERRA, the Act or the regulations.
 
RHK/JMK


9/01 Rev. 1/08








This The Chelko Consulting Group LLC Legislative Update is not intended to be exhaustive nor should any discussion or opinions be constructed as legal advice.  Readers should contact legal counsel for legal advice.


Content copyright © 2000-2004 Zywave, Inc. Images copyright © 2000-2004 Getty Images, Inc. All rights reserved.











This The Chelko Consulting Group LLC Legislative Brief is not intended to be exhaustive nor should any discussion or opinions be construed as legal advice.  Readers should contact legal counsel for legal advice.





Content copyright © 2001, 2006, 2008 Zywave, Inc. Images copyright © 2000-2004 Getty Images, Inc. All rights reserved.











� An employer is not required to reemploy an individual where (a) the reemployment is impossible or unreasonable due to a change in circumstances, (b) the accommodation or training necessary for reemployment would impose an undue hardship on the employer, or (c) the individual’s employment was for a brief, nonrecurrent period in which no reasonable expectation of continued employment could have arisen.  The employer bears the burden of proof.





� The Act changed this requirement from 18 months to 24 months, effective for elections made on or after December 10, 2004.
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